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I. Introduction

In the midst of pervasive national efforts at improving accessibility to public places, there is no national standard for making “private” single-family residential housing inclusive and accessible to the mobility impaired.  As a consequence, people with mobility impairment are unable to safely and easily visit the homes of family, friends, neighbors, and colleagues.  They are cut off from important social networking opportunities and excluded from the normal rhythms of community life.   This incongruent approach to public and private places is not due to lack of advocacy in support of making residential housing design more inclusive.   Many advocates for the mobility impaired argue that housing needs to be more accessible, but their arguments have had little impact on private housing.  A reason for the lack of response to requests for more accessibility in private single family home construction rests largely upon a false dichotomy of belief in a clear distinction between the public and private sphere when addressing residential housing markets.   
In addressing this idea, the chapter first explores the basic demographics of mobility impairment and suggests that the appropriate reference point for understanding the scope of the problem is in terms of families and not just individuals.  Second, it suggests the inability of private market transactions to fully account for the public dimensions of residential home construction.  This includes the problems of network and transactional externalities and the intense public subsidy of homeownership already in play.  
II. Demographics of Mobility Impairment

For many people, the home is considered private and design choices, even exclusionary ones, are accepted as the outcome of consumer preferences expressed in the free marketplace.  This chapter addresses the private market for single family housing construction and challenges the underlying assumption of residential housing as purely private.  It suggests that while a home may be a private space, the house, as a physical structure, is a quasi-public place.      

I. Introduction: Opening Neighborhoods to the Mobility Impaired
 
Millions of people everyday experience difficulty navigating their neighborhoods because of mobility impairment ─ this includes people using wheelchairs, walkers, crutches, canes, and other mobility devices.
  While much progress has been achieved in making pubic/common spaces more accessible, residential housing remains largely unable to be freely visited by people with mobility impairment.    My own tri-level home, for instance, has barriers to easy access at all three entrances, and once a person enters my home she has to deal with a sunken living room (two steps down from the entrance hall), a two step rise to my dining room, a small first floor powder room with a door and interior space too narrow for a wheelchair or walker, a seven step rise to an otherwise accessible master bathroom, and a fourteen step barrier to our lower level family and activity room.  The exclusionary design that makes my home difficult to navigate for family, friends, and colleagues is replicated in the houses of most of my neighbors, and in residential communities across our country.  

A significant reason for the failure to adopt nationwide standards of inclusionary design for residential housing, even while improved accessibility in public accommodations has become pervasive, is related to an erroneous framing of the situation in the discourse of legal institutions.  For the most part, the legal system frames the discourse of accessibility to residential housing in terms of a false dichotomy between the private and public spheres, with the home understood as private space ─ a space of intimate relationships, a space easily hidden from public view, and a space carrying high expectations of privacy.
  In this context, law seems to view residential housing in terms that affirm the voluntary and contractual undertakings of numerous discrete and autonomous individuals; individuals presumed to be empowered by market forces to bargain for socially optimal housing outcomes.
   The underlying assumption of this viewpoint is that private parties bargaining in the marketplace can achieve results that simultaneously maximize both private and public benefits.
  This assumption traces its roots all the way back to Adam Smith and his famous metaphor of the invisible hand.
  Adam Smith suggested that private individuals acting in their own self interest promote the public good even though it is no part of their original intention.
   This means that private and public benefits are invariant.
  As we learn, however, from counter examples such as the tragedy of the commons, the prisoner’s dilemma, and the problem of transactions costs more generally, variance between private and public interest is often observed.
   

Relying on this dominant frame of reference for addressing the need for inclusionary design in residential housing is problematic.  It is problematic in several respects, including: the failure to understand that while a home may be private space, the housing unit (as a physical structure) expresses characteristics of a quasi-public place;
 a failure to fully appreciate the imperfections of present market operation which result in variance between optimal private and social outcomes;
 and, a failure to comprehend mobility impairment as a disability with implications for families and communities, and not just for discrete and identifiable individuals.

In this short essay, therefore, the goal is to explain the basic framework of private housing markets in the context of the need to open neighborhoods to the mobility impaired.  A few basic points will set a foundation for further consideration of the issues and establish a ground for considering the public nature of so called private single family residential housing.  Inadequate supplies of inclusionary residential housing limit choices for people with mobility impairment and constrain their right to visit and interact with family, friends, and community members.   It also burdens the housing market for people seeking to relocate,
 and raises potential difficulty in responding quickly to emergency re-housing needs in the wake of disasters such as Hurricane Katrina.
  

The current legal framework is not only harmful in its consequences; it is also mistaken in its implicit assumptions.  It is mistaken for the several reasons outlined below.  
First, it is mistaken in viewing housing markets as local.  While residential construction is local, housing markets are not.  Just because we see housing units constructed on local lots, the market supporting this construction is national and international in scope.
  The funding for construction and for residential home mortgages is funneled through fully integrated and global financial markets.
    America would be greatly under-housed but for the financial resources that are brought into local markets by complex secondary mortgage market and financial market operations.  Realtors and a variety of other service providers for locally built housing construction also operate on a national scale.  Likewise, the production of the construction supplies and equipment needed for building residential housing is national in scope and not simply local.  Understanding the integrated nature of housing markets is important to appreciating the need for national as well as local action.

Second, despite assumptions to the contrary, our residential housing stock may consist of private homes but the units themselves share the characteristics of quasi-public goods.  There are two primary reasons for this conclusion.  The first relates to government support and subsidy of housing markets, and the later to the durability of housing that stays in service long beyond the occupation of the first resident owner.   

Housing in the United States is heavily subsidized, indirectly, if not directly.   There would be far less private housing in the United States if the public did not subsidize and support it.  Government and government related entities support mortgage markets and the development of uniform mortgage documentation.
  The government also supports programming such as VA and FHA lending, and the government built the infrastructure needed for a strong and efficient primary and secondary mortgage market.
  In addition, homeowners are assisted in their efforts by subsidies extended via the mortgage interest rate deduction on their federal income tax returns.
  Private housing markets also benefit from government bailouts of lenders.   The most recent example of this being the current sub-prime mortgage disaster,
 and another not so distant example includes the bailout of the savings and loan industry in the 1980s.
  All of this suggests a strong public element to so-called private housing in the United States.

A second significant reason for finding the idea of “private” housing to be a less than fully accurate characterization is that housing units stay in the housing stock much longer than the occupation time of any given owner.  While an average home owner may occupy a home for five to ten years,
 the average age of a unit in our national housing stock is 30-40 years old, with some 25% of housing being in excess of 70 years old.
  This means that the individual home buyer, contracting in his or her own self interest with a private developer, fails to account for the long-term social consequences of personal design choices, and, thus, miscalculates the costs and benefits of an exclusionary design.

Third, the impact of mobility impairment is under estimated in a system that frames the matter in terms of the number of discrete individuals with such a disability.
  People with mobility impairment do not live and should not live lonely and isolated lives, even if those lives are lived out in individual housing units equipped to meet their needs.  People have relationships, people visit other people, people have friends and families, and people connect with others outside of the workplace and outside of places of public accommodation.  The proper way to think about accessible housing is not in terms of how many individual units need to be built to match the number of individuals with mobility impairment but rather to think in terms of all units being accessible to the extent that every individual can at least visit the home of any other individual.  Mobility is a family and a community issue, not an individual one. 

Fourth, housing accessibility is a public concern, even in places thought to be private, for reasons that go beyond the long-term nature of our national housing stock.  There are at least two additional elements in play here.  The first being that we need a housing stock that is more capable of providing re-housing during a major emergency.
  In an emergency situation we need to be able to quickly re-house people without having to sort out people with special needs and waste time figuring out which housing units will meet their needs.  A more fungible design strategy on questions of accessibility will make emergency response time more effective and efficient.  And, second, we have to look at the issues of accessibility in terms of our national policy in favor of inclusion.  We would not exclude people from residential housing on the basis of race, religion, or ethnicity, for example, yet we permit easily corrected design features to serve as a proxy to prevent people with mobility impairment from having equal access to neighborhoods.  

The barriers to civic participation in residential neighborhoods are invisible because the barriers are expressed within seemingly private space; the private residential home.   The invisibility of these barriers, however, makes them no less exclusionary, and their location within a housing unit makes them no less subject to public scrutiny.  Residential housing does not naturally feature exclusionary design elements such as multiple steps rather than ramps leading to the entranceway, and doorways and hallways too narrow for wheelchair accessibility ─ in housing construction, exclusion is by design, and we can readily change it; just as we do with building codes and other structural regulations.  

In suggesting a need to rethink the legal framework on private homes to include recognition of housing units as quasi-public places, I do not want to be misunderstood.  This article does not suggest that people must let uninvited guests into their homes to further a policy of inclusion of people with mobility impairment, but rather argues in favor of requiring all homes to be designed so that they can be safely and easily visited by all invited quests without regard to mobility impairment.

With these themes in mind, this article reframes the legal discourse on inclusionary housing design and advances the need for a commitment to “open neighborhoods” by establishing a nationwide standard of accessibility for all residential housing.  In advancing this argument the article proceeds in several steps.  First, it provides background information on standards of accessible housing design, and on the demographics of mobility impairment.  Second, it addresses the tension between the idea of private home ownership and that of a national public housing stock.  The recognition of the national housing stock aspect of private homes is important as we think about the design of housing and the need for accessibility for all members of the community.  Third, it considers housing accessibility in terms of emergency preparedness and homeland security concerns.  As emergency situations such as Hurricane Katrina arise we need to be able to relocate and re-house people quickly.  Having a more fully accessible housing stock can enhance our emergency preparedness.  Fourth, and finally, it addresses strategies for advancing accessibility through a combination of local and national actions designed to promote a nationwide standard for inclusionary design and “open neighborhoods”. 
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� Approximately eight and one half to nine million people in the U.S., living outside of institutions, use assistive devices and technologies for mobility impairment.  See joniandfriends.org/print_page.php?page=disability_stats& ; H Stephen Kaye, Taewoon Kang, & Mitchell P. LaPlante, Mobility Device Use in the United States (June 2000; National Institute on Disability and Rehabilitation Research, U.S. Department of Education); Jordana L. Maisal, Visitability as an Approach to Inclusive Housing design and Community Development: A Look at its Emergence, Growth, and Challenges (June 2005; Center for Inclusive Design and Environmental Access (IDEA)); University of California, San Francisco – Disability Statistics Center Publication Abstract #23, � HYPERLINK "http://dsc.ucsf.edu/publication.php" ��http://dsc.ucsf.edu/publication.php�.  See generally � HYPERLINK "http://www.cdc.gov/nchs/" ��http://www.cdc.gov/nchs/� .    


� See LORNA FOX, CONCEPTUALISING HOME: THEORIES, LAW AND POLICIES (Hart, 2007).  In this book Dr. Fox suggests that the idea of home has evolved in social meaning but that in many ways law has had difficulty in distinguishing the idea of “home” from the physical structure of the house.    Professor Ben Barros has also explored the distinction between home and house.   Barros explains the special place of home in American law and provides ample references to demonstrate that the home gets special treatment in the law as a place of privacy.  The home enjoys special status, for example, in terms of tax treatment, search and seizure rules, and protection of autonomy.  See D. Ben Barros, Home as a Legal Concept, 46 SANTA CLARA L. REV. 255 (2006).


� Private housing markets are generally considered to be markets for durable consumer goods and thus subject to standard market forces.  Private residential housing transactions are generally treated as private market exchanges.  This is the case in courses such as real estate transactions.   See generally, e.g., ROBIN PAUL MALLOY & JAMES CHARLES SMITH, REAL ESTATE TRANSACTIONS (Aspen, 3rd edition, 2007) (1st edition, 1998; 2nd edition, 2002) [Hereinafter notes will reference the edition being cited.].  Most books on Law and Economics also treat property and housing related matters in standard market terms.  See, e.g.,  ROBIN PAUL MALLOY, LAW IN A MARKET CONTEXT: AN INTRODUTION TO MARKET CONCEPTS IN LEGAL REASONING 12-21, 27-30, 114-211 (Cambridge, 2004); ROBIN PAUL MALLOY, LAW AND MARKET ECONOMY: REINTERPRETING THE VALUES OF LAW AND ECONOMICS 51-56, 112-131, (Cambridge, 2000); ROBERT COOTER & THOMAS ULEN, LAW & ECONOMICS, 16-34, 119-176 (Addison Wesley, 3rd edition, 2000); DANIEL H. COLE & PETER Z. GROSSMAN, PRINCIPLES OF LAW AND ECONOMICS 90-155 (Pearson: Prentice Hall, 2005).


� Malloy, MARKET CONTEXT, supra note 3, at 27-30.


� Id.


� Id.


� Id. Thus, it is assumed that marginal private costs equal marginal public costs, and marginal private benefits equal marginal public benefits.  See also NICHOLAS MERCURO & STEVEN G. MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST-MODERNISM 14-19 (Princeton, 1997).


� Malloy, MARKET CONTEXT, supra note 3, at 122-130 (Tragedy of the Commons), 130-132 (prisoner’s dilemma, 174-177 (transactional misbehavior, rent seeking and opportunistic behavior), 177-189 (Coase Theorem and transaction costs), 194-199 (Arrow’s Impossibility Theorem); Malloy MARKET ECONOMY, supra note 3, at 90-105 (Coase and transaction costs); Cooter & Ulen, supra note 3, at 34-38 (game theory and prisoner’s dilemma), 161-162 (tragedy of the commons); NICHOLAS L. GEORGAKOPOULOS, PRINCIPLES AND METHODS OF LAW AND ECONOMICS: BASIC TOOLS FOR NORMATIVE REASONING (Cambridge, 2005), (prisoner’s dilemma, Id. at 50-56, Coase and transaction costs, Id. at 95-128). 


� In this article the physical structure of the house (residential housing unit) is distinguished from the socially constructed meaning of the word “home”.   It is important not to conflate the two ideas (house and home), because they are not one in the same and failure to keep this in mind hinders one’s ability to imagine the possibility of reframing the law to deal with changing circumstances and values.  See generally Fox, supra note 2; Barros, supra note 2; Malloy, MARKET ECONOMY, supra note, 3, at 62-63 (discussing the “conflation” problem in semiotic interpretation theory).  While this article presents a new way of thinking about a privately owned house as expressing quasi-public characteristics, the idea of the interrelationship between private and public in property law is well accepted.  See LAURA S. UNDERKUFFLER, THE IDEA OF PROPERTY: ITS MEANING AND POWER 2-3 (Oxford, 2003). “The idea that property rights…are presumptively free from collective claims has been decisively abandoned, if ever it was true.”  Id. at 2.  See also GREGORY S. ALEXANDER, THE GLOBAL DEBATE OVER CONSTITUTIONAL PROPERTY: LESSONS FOR AMERICAN TAKINGS JURISPRUDENCE 4 (Chicago, 2006).  “The Blackstonian conception of ownership underscores classical liberalism’s mistaken notion that property serves as the basis for the categorical separation of the private world from the public world.  The whole notion that the private and public spheres can be kept categorically separate is a pernicious illusion.  The public and private are inevitably interdependent.” Id.  at 4. 


� See infra Part III, explaining the inability of the immediate parties to account for the full cost of their transaction.


� See infra Part II b, explaining the way in which families and not just individuals are affected by mobility impairment.


� When people with mobility impairment seek to move they find that very few, if any,  inclusionary housing units are available in any given market. The limited inventory of inclusionary units raises the search costs for the mobility impaired and reduces the ease with which they can move into new housing.     


� See infra Part IV,  addressing added transaction costs in  efforts to re-house the mobility impaired when there is a sudden and radical loss of housing in a given neighborhood and region due to natural disaster.


� Housing development is supported by a fully integrated financial network linking mortgages with investment markets.  It also involves multi-state real estate sales networks, legal operations, advertising, and substantial Federal Government involvement.  See GRANT S. NELSON & DALE A. WHITMAN, REAL ESTATE LAW 5th 916-1011 (West, 2007).  Local real estate activities are simply a visible output from a national network. See generally Malloy & Smith, REAL ESTATE 3rd, supra note 3, at 379- 383 ( in our first edition we had more coverage pp. 725-749); Robin Paul Malloy, Using Title Insurance to Avoid Malpractice and Protect Clients in a Changing Marketplace 11 THE DIGEST 51 (2003); Robin Paul Malloy & Mark Klapow, Attorney Malpractice for Failure to Obtain Fee Owner’s Title Insurance in a Residential Real Estate Transaction, 74 ST. JOHN’S L. REV. 407 (2000); Robin Paul Malloy, The Secondary Mortgage Market: A Catalyst for Change in Real Estate Transactions, 39 SOUTHWESTERN LAW JOURNAL 991 (1986, now know as the SMU Law Review); Aaron Unterman, Exporting Risk: Global Implications of the Securitization of U.S. Housing Debt 4 HASTINGS BUS. L.J. 77 (2008). 


� See supra note 14.  One of the key goals of government involvement in developing and facilitating the growth of secondary mortgage market operations is the idea of expanding the potential pool of investors in real estate related activities.  This enhances liquidity for mortgage holders and increases the supply of money for home mortgages.  As the supply of loanable funds increases, the cost of funds (interest rate) decreases, making housing more affordable on the finance end. See generally Malloy, Secondary Mortgage Markets, supra note 14; Malloy & Smith REAL ESTATE 3rd , supra note 14, at 379-383.  


� See Nelson & Whitman, supra note 14, at 916-1011.  For general support of mortgage markets there have been many recent news reports.  These reports regard helping homeowners avoid foreclosure as a result of the sub-prime mortgage fallout, and supporting lending institutions suffering loses from sub-prime lending activities.  See generally, e.g., James R. Hagerty, Gregory Zuckerman, & Craig Karim, Mortgage Giants Face Pressure Over Capital, WALL ST. J. A1, Col. 6 (July 11, 2005); Deborah Solomon, James R. Hagerty, & Serena Ng, Talks on Mortgage Titans Continue, WALL ST. J. A1, Col. 3 (July 12, 2008) (trying to save Fannie Mae and Freddie Mac each with 3 trillion in loans and loan guarantees); Damian Paletta & David Enrich, U.S. Shuts Big Bank As Crisis Intensifies, WALL ST. J. A1, Col. 6 (July 12, 2008); Senate Moves Ahead on Housing Relief Plan Sens. Durbin and Bond are Backers of Competing Measures, A1. ST. LOUIS POST-DISPATCH (April 2, 2008). 





� See generally Nelson & Whitman, supra note 14, at 916-1011.


�  See Roberta F. Mann, The (Not So) Little House On The Prairie: The Hidden Costs Of The Home Mortgage Interest Deduction, 32 ARIZ. ST. L.J. 1347 (2000); DAVID F. WINDISH, PRACTICAL GUIDE TO REAL ESTATE TAXATION (CCH, 5th edition,  2008); SANDY BOTKIN, REAL ESTATE TAX SECRETS OF THE RICH (Mcgraw-Hill, 2006); ALAN J. SAMANSKY & JAMES CHARLES SMITH, FEDERAL TAX OF REAL ESTATE (Law Journal Seminars, 1985); Malloy and Smith, REAL ESTATE 1st , supra note 3, at 1209-1269 .


� See generally Melissa B Jacoby, Home Ownership Risk Beyond A Subprime Crisis: The Role of Delinquency Management 76 FORDHAM L. REV. 2261 (2008); Unterman, supra note 15; Frank A. Hirsch, The Evolution of a Suitability Standard in the Mortgage Lending Industry: The Subprime Meltdown Fuels the Fires of Change 21 N.C. BANKING INST. 21 (2008).  See also H.R. 3915, Mortgage Reform and Anti-Predatory Lending Act of 2007; James R. Harety, Deborah Solomon, and Sudeep Reddy, Treasury, Fed Affirm Backing for Ailing Mortgage Giants, WALL ST. J., (July 14, 2008) at A1, Col. 3. The Federal government is backing the credit of both Fannie Mae and Freddie Mac, two large government related entities that own or guarantee $6 trillion in residential mortgages. Id. This action, taken after the stock value of the entities dropped by about 50% provides a credit subsidy to the entities and to residential housing market activities. Id.  For further information on the saving of the mortgage giants see Deborah Solomon & Sudeep Reddy, Pulson Drove Plan to Shore Up Fannie, Freddie, WALL ST. J. (July 15, 2008) A1, at Col. 6; Sarah Luek, Congress Is Set to Act Fast On Fannie, Freddie, WALL ST. J. (July 15, 2008) A14, at Col. 1.  This could cost taxpayers between $10 billion and $300 billion depending on what happens in the market.  See Deborah Solomon, Rescue Plan Is Latest In A Series Of Risks Taken On By Taxpayers, WALL ST. J. (July 18, 2008) at A10, Col. 1.


� See Nelson & Whitman, supra note 14, at 918-920.


� Mobility/moving  by Americans measured in terms of percent of people living in a new location in a five year period indicates that 31.2 percent of owner occupiers moved and 72 percent of renters moved at least once in the time period of 1990-95. Jason P. Schacter, General Mobility (Special Studies: Current population reports) U.S. Department of Commerce, Economics and Statistics Administration, U.S. Census Bureau (P23-200) (issued September 2000).   Rate of moving varies by age with the rate of moving between the years 1995-2000 being at 64.9 percent for people age 25-39; 34.2 percent for those age 40-64; and 23.3 percent for those 65 and older.  Rachel S. Franklin, Migration of the Young, Single, and College Educated: 1995 to 2000 (Census 2000 Special Reports) U.S. Deapartment of Commerce, Economic and Statistics Administration, U.S. Census Bureau (CESNSR-12) (Issued November 2003).  For married and college educated adults ages 25-39 the rate was 72.3 percent, and for single and college educated in this same age group the rate was 75 percent.  Id. at 3.  Another report puts the rate of moving at 22.8 percent for people age 65 and over, during the period of 1995-2000.  Wan He & Jason P. Schachter, Internal Migration of the Older Population: 1995 to 2000 (Census 2000 Special Reports) U.S. Department of Commerce, Economics and Statistics Administration, U.S. Census Bureau (CENSR-10) (issued August 2003).


� The age of the United States housing stock varies considerably.  Over 25% of the housing stock was built prior to 1950, making it 58 or more years old.  See Summary: US Housing Market Conditions, US Department of Housing and Urban Development, Fall 2000.  About  25% of the housing stock is much newer, having been built since 1980. Id.  A significant number of homes, nearly 50%, were built between 1950 and 1980. Id.  The median age of housing units in the United States, as of 2000, was 30 years. Id.


� The basic point to be explored in more detail, infra Part III, is that exclusionary housing imposes long-term social costs while the immediate parties to the transaction only account for short-term private costs.  This market imperfection fosters suboptimal consumer choices in the residential housing market.


� See infra Part II b and accompanying notes.  When you look at disabilities in terms of families rather than individuals a different perspective arises.  According to the 2000 census there were 72.3 million families in America and of these approximately 20.9 million families had at least one member with a disability.  � HYPERLINK "http://www.census.gov/prod/2005pubs/censr-23.pdf" ��http://www.census.gov/prod/2005pubs/censr-23.pdf� . When we think in terms of families being impacted we get a better understanding of the magnitude of the issues involved.


� See infra Part IV and accompanying notes.  On a trip that I made to New Orleans during June 7-9, 2006, with Professor James Charles Smith, we interviewed people concerning housing issues and people with disabilities. We discussed emergency relief efforts with several leaders of non-profit organizations dealing with recovery from Hurricanes Katrina and Rita in New Orleans. The groups we talked with included Catholic Charities, Greater New Orleans Fair Housing Action Center, New Orleans Housing Resource Center, New Orleans Neighborhood Development Collaborative (NONDC), and the Housing Authority of New Orleans (HANO).  The people we spoke with identified a key problem area as one of dealing with people with disabilities.  The city was unprepared for the disaster and all the more so in terms of the needs of people with disabilities.  In addition, accessible buildings and housing with inclusive design features were difficult or impossible to find.  Working to address the needs of persons with mobility impairment took added time, relative to that spent on people without disabilities, and caused greater delay and frustration for all involved.   This view, on lack of accessibility and the problems confronted by people with disabilities is also echoed in surveys we did of 24 organizations operating in Louisiana and Mississippi.   See infra BBI Housing Survey, note 36.


� It is also important to note that this article does not argue that all housing is public property, to the contrary it acknowledges private property ownership while explaining that housing units, as part of our national housing stock, express certain characteristics that make them quasi-public places for certain purposes, such as for zoning and land use regulation, and for purposes of mandating inclusive design features.





